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 1.  TIME:  9:00   CASE#: MSC16-01692 
CASE NAME: CUNNIE VS. AB CALIFORNIA 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCTION 
FILED BY ALLIED BUILDING PRODUCTS CORPORATION 
* TENTATIVE RULING: * 
 
On February 16, 2017, defendant served requests for production of documents, making a 
response due on March 23, 2017.  No response was provided.  On April 28, 2017, plaintiff 
emailed what were claimed to be “all medical records” to defendant.  No written response was 
provided.  Defendant sent a meet-and-confer letter on August 27, 2017.  This motion was filed 
on October 10, 2016 and served on October 16. (Because Plaintiff had not provided a verified 
response, the 45-day time limit for moving to compel did not apply.)  On October 27, Plaintiff 
served a written response to the document request.   

Defendant was entitled to code-compliant responses when served, and they were not provided 
when required, or after the meet-and-confer letter, but only after the motion to compel was filed.  
Once a party has been forced to the burden and expense of filing a motion to compel, serving 
amended responses does not resolve the matter.  Accordingly, the Court grants Defendant’s 
requests for sanctions in the amount of $900.  Defendant requests $3,000, but this includes time 
spent on a reply and an appearance which have not occurred, and does not account for some 
economies of scale in drafting the motions. 

Because defendant now has responses in hand, any request for further responses should be 
directed through the Discovery Facilitator Program. 

 
  
 2.  TIME:  9:00   CASE#: MSC16-01692 
CASE NAME: CUNNIE VS. AB CALIFORNIA 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGATORIES 
FILED BY ALLIED BUILDING PRODUCTS CORPORATION 
* TENTATIVE RULING: * 
 
Defendant served form interrogatories on February 16, 2017, making responses due March 23, 
2017.  Plaintiff responded in writing on May 9, 2017, by email, and with no verification, with no 
objections.  On August 27, 2017, Defendant sent a meet and confer declaration, and filed this 
motion on October 10, 2017, serving it on October 16.  (Because Plaintiff had not provided a 
verified response, the 45-day time limit for moving to compel did not apply.)  On October 30, 
plaintiff served an amended response.  

Defendant was entitled to code-compliant responses when served, and they were not provided 
when required, or after the meet-and-confer letter, but only after the motion to compel was filed.  
Once a party has been forced to the burden and expense of filing a motion to compel, serving 
amended responses does not resolve the matter.  Accordingly, the Court grants Defendant’s 
requests for sanctions in the amount of $900.  Defendant requests $3,000, but this includes time 
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spent on a reply and an appearance which have not occurred, and does not account for some 
economies of scale in drafting the motions. 

Because defendant now has answers in hand, any request for further responses should be 
directed through the Discovery Facilitator Program. 

 
  
 3.  TIME:  9:00   CASE#: MSC16-01692 
CASE NAME: CUNNIE VS. AB CALIFORNIA 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGATORIES 
FILED BY ALLIED BUILDING PRODUCTS CORPORATION 
* TENTATIVE RULING: * 
 
Defendant served special interrogatories on February 16, 2017, making responses due March 
23, 2017.  Plaintiff responded in writing on May 9, 2017, by email, and with no verification, with 
no objections.  On August 27, 2017, Defendant sent a meet and confer declaration, and filed 
this motion on October 10, 2017, serving it on October 16.   (Because Plaintiff had not provided 
a verified response, the 45-day time limit for moving to compel did not apply.)  On October 30, 
Plaintiff served an amended response.   

Defendant was entitled to code-compliant responses when served, and they were not provided 
when required, or after the meet-and-confer letter, but only after the motion to compel was filed.  
Once a party has been forced to the burden and expense of filing a motion to compel, serving 
amended responses does not resolve the matter.  Accordingly, the Court grants Defendant’s 
requests for sanctions in the amount of $900.  Defendant requests $3,000, but this includes time 
spent on a reply and an appearance which have not occurred, and does not account for some 
economies of scale in drafting the motions. 

Because defendant now has answers in hand, any request for further responses should be 
directed through the Discovery Facilitator Program. 

 
  
 4.  TIME:  9:00   CASE#: MSC16-01997 
CASE NAME: BEAL VS. BEAL 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY DEREK BEAL 
* TENTATIVE RULING: * 
 
 Cross-Complainant Derek Beal’s motion for leave to file a Cross-Complaint is granted.  
Both parties agree that the Cross-Complaint is a permissive Cross-Complaint, governed by CCP 
Section 428.10.  Defendant files this motion for leave to file a permissive Cross-Complaint under 
CCP Section 428.10(a).  Defendant always has the option of asserting any cause of action he 
has against the Plaintiff in a Cross-Complaint.  The cause of action need not be related to the 
subject matter of Plaintiff’s Complaint in any way.  The purpose is to allow Plaintiff and 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   11/20/17 

 
 

- 3 - 

Defendant to settle of their differences in a single lawsuit.  See Weil & Brown, Civil Procedure 
Before Trial (2017 ed.), page 6-150, Section 6:508. 
   
 Plaintiff erroneously believes that Section 426.50 (permission to assert unpleaded 
cause) applies to the Cross-Complaint.  However, this rule is only true for compulsory Cross-
Complaints.  The correct rule for when to file a permissive Cross-Complaint is set out in CCP 
Section 428.50.  This section is entitled, “Time for Filing of Cross-Complaint,” and it appears in 
the Article (Article 4), concerning Permissive Cross-Complaints.  The Section provides: 
 

(a) A party shall file a cross-complaint against any of the parties who filed the 
complaint or cross-complaint against him or her before or at the same 
time as the answer to the complaint or cross-complaint. 

 
(b) Any other cross-complaint may be filed at any time before the court has 

set a date for trial. 
 
(c) A party shall obtain leave of court to file any cross-complaint except one 

filed within the time specified in subdivision (a) or (b).  Leave may be 
granted in the interest of justice at any time during the course of action.   

 
 This is significant because if the proposed Cross-Complaint is permissive, leave of court 
may be granted “in the interest of justice” at any time during the course of the action.  See CCP 
Section 428.50(c).  On the other hand, if the proposed Cross-Complaint is compulsory, leave 
must be granted so long as Defendant is acting in good faith.  See CCP Section 426.50. 
   
 Here, the Cross-Complaint is permissive, and the Answer was filed on January 3, 2017.  
Thus, it is in the court’s sole discretion whether to grant the Cross-Complaint at this juncture, 9 
months later.  The general rule is:  Unless it would interfere with the trial date or otherwise 
prejudice the action, courts are inclined to grant leave to file any other cross-complaint against 
the plaintiff.  This reflects the judicial policy of settling all disputes between the plaintiff and the 
defendant in the same lawsuit, if possible.  See City of Hanford v. Superior Court (1989) 208 
Cal.App.3d 580, 587 (“The reason for allowing cross-complaints is to have a complete 
determination of a controversy among the parties in one action, thus avoiding circuity of action 
and duplication of time and effort.”) 
  
 This is equally true here.  While the parties have a trial date in February 2018, there is 
no showing that the trial date would need to be moved to accommodate Cross-Complainant’s 
claims.  Nor is there a showing by Plaintiff that he would be prejudiced by having this “offset-
type claim” heard in the same action, as opposed to two actions.  Plaintiff argues:  (1) Defendant 
has not justified his delay in filing the Cross-Complaint years after the litigation started; (2) the 
Cross-Complaint is subject to demurrer, and (3) Plaintiff will have to spend money and time on 
discovery and motion practice.   
 
 None of these arguments are compelling.  Defendant explained that he believed that he 
and his brother would be able to resolve all of their issues in mediation.  This obviously did not 
occur, but it is not unreasonable to think that it might have and that Defendant was forced to file 
his Cross-Complaint after the mediation when it was clear that resolution was not possible.  The 
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advantage of having all issues between these parties settled in one action, particularly when 
they all involve monetary amounts from prior agreements the parties made with one another, 
is greater than the disadvantage of essentially having to litigate the new claims (take discovery, 
file a demurrer, etc.).  This would happen in any event for Plaintiff, just in a second lawsuit. 

 
  
 5.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JATINDER DHILLON M.D. 
* TENTATIVE RULING: * 
 

The demurrer of Dr. Dhillon is overruled in part and sustained in part, with leave to 
amend.  Any amended complaint shall be filed and served on or before December 29, 2017.  
Counsel are directed to review and comply with CCP § 430.41 regarding any future demurrers.  
The basis for this ruling is as follows. 

 
The court’s file does not contain an Opposition to this demurrer.  However, plaintiff has 

opposed a similar demurrer by the Brown defendants.  Therefore, the court will issue rulings on 
this demurrer consistent with its ruling on the Brown defendants’ demurrer even absent an 
Opposition.  However, plaintiff is admonished that the failure to file an Opposition in the future 
may lead to the summary issuance of an adverse ruling.  

 
First Cause of Action: 
 
The demurrers to this cause of action are overruled.   
 
The complaint alleges that Dr. Dhillon negligently told plaintiff he needed a heart surgery 

he did not need (Complaint, ¶ 19), two tests he did not need (¶ 20), and failed to advise him the 
surgery was unnecessary even after Dr. Dhillon saw the results of tests that contradicted the 
opinion previously given by Dr. Hoddick concerning the size of the aneurysm.  (¶ 24.)  The 
complaint alleges that as a result of this conduct, plaintiff suffered damages, including the cost 
of unnecessary procedures and pain and suffering.  (¶ 35.) 

 
These allegations are sufficient to overcome both the general and the special demurrer.  

Negligence may be pleaded generally.  (Guilliams v. Hollywood Hospital (1941) 18 Cal.2d 97, 
100-102.)  Further, a complaint is sufficient to overcome a demurrer for uncertainty where the 
allegations are “sufficiently clear to apprise the defendant of the issues which he is to meet.”   
(Gressley v. Williams (1961) 193 Cal.App.2d 636, 643-644.)   Further details can be developed 
through discovery.  (See Khoury v. Maly's of California, Inc. (1993) 14 Cal.App.4th 612, 616.)   

 
Third Cause of Action, Violation of Business and Professions Code section 17200: 
 
The general demurrer to this cause of action is sustained, with leave to amend.  (CCP 

§ 430.10 (e).)  The special demurrer is overruled. 
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The court incorporates and adopts its ruling under section b regarding the Third Cause 
of Action of the ruling in accompanying demurrer of the Brown defendants, and thus sustains 
the general demurrer. 

 
However, the court overrules the special demurrer.  There are limits to the specificity 

required to allege a cause of action for violation of section 17200.  Less specificity is required 
where the information is presumptively under the control of the defendant.  (See Committee on 
Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 217 and n. 11.)   

 
Here, Dr. Dhillon is more likely than plaintiff to know how much revenue he received from 

the amounts he billed, so the court will not require plaintiff to allege “a specific amount of money 
[defendant] received from him as a result of a specific UCL violation.”  (Demurrer at 10:17-18.) 

 
Fourth Cause of Action, Negligence: 
 
The general and special demurrers to this cause of action are sustained, with leave to 

amend.  (CCP § 430.10 (e), (f).) 
 
In this cause of action, plaintiff alleges that Dr. Dhillon drafted a letter stating that plaintiff 

was not able to work and travel, but some judges would not accept it unless it was “notarized.”  
(Complaint, ¶ 60, 61, 62.)  Plaintiff and attorneys that represented him asked Dr. Dhillon multiple 
times to notarize the signature and Dr. Dhillon was advised that a notary would be dispatched to 
his office for convenience.  However, Dr. Dhillon negligently failed to have his signature 
notarized.  (¶ 63, 63.)  Consequently a judge did not accept the letter and plaintiff was found to 
be in contempt of court.  Dr. Dhillon’s malfeasance resulted in penalties, sanctions, and a 
judgment in excess of $2,300,000.  (¶65.) 

 
This is a highly unusual claim.  The court will not uphold it and overrule a general 

demurrer in the absence of further allegations by plaintiff and an Opposition providing legal 
authority in support of it.  Plaintiff has not made clear through his allegations or any legal 
authority that Dr. Dhillon had a duty to provide a notarized work excuse.  Absent a duty owed in 
general, plaintiff cannot succeed on the secondary theory of a negligent undertaking.  The latter 
theory may be used only where breach of the duty results in physical injury or property damage.  
It may not be used to recover on a claim for economic loss only.  (State Ready Mix, Inc. v. 
Moffatt & Nichol (2015) 232 Cal.App.4th 1227, 1235). 

 
Further, the court sustains the special demurrer and requires plaintiff to amend to add 

more details, including the case name, number, and jurisdiction in which the penalties, sanction, 
and judgment were rendered.  Collateral estoppel applies only where “(1) after final adjudication 
(2) of an identical issue (3) actually litigated and necessarily decided in the first suit and (4) 
asserted against one who was a party in the first suit or one in privity with that party.  (DKN 
Holdings LLC v. Faerber (2015) 61 Cal.4th 813, 825.)   The court cannot rule on defendant’s 
collateral estoppel argument without reviewing pertinent documents from the court’s file in that 
case.  The court has no idea what issues were actually and necessarily litigated in the earlier 
action or whether any of them are the same as issues to be litigated on plaintiff’s Fourth Cause 
of Action.  
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The court also declines to rule on defendant’s argument about the litigation privilege 
without more information.  In any future law and motion proceedings on this issue, it may be 
relevant whether Dr. Dhillon provided the letter for the specific purpose of presenting evidence, 
whether the letter furthered the objects of the litigation as opposed to the interests of plaintiff in 
excusing an absence, and whether a suit because a letter presented to a court was not 
accepted as evidence because it was not notarized involves a “publication” protected by Civil 
Code section 47. 

 
  
 6.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RYAN BROWN M.D., et al. 
* TENTATIVE RULING: * 
 

The demurrer of defendants Ryan Brown, M.D., Cardiovascular Consultants Medical 
Group, Inc., and United Healthcare Alliance is sustained (collectively the “Brown defendants”), 
with leave to amend.  Any amended complaint shall be filed and served on or before December 
29, 2017.  Counsel are directed to review and comply with CCP § 430.41 regarding any future 
demurrers.  The basis for this ruling is as follows. 

 
The Brown defendants demur to the only causes of action alleged against them, the 

First Cause of Action, for medical malpractice, and the Third Cause of Action, for Violation of 
Business and Professions Code section 17200.  Plaintiff filed an Opposition on November 13, 
2017.  It was late, however.  It was due on November 6, 2017, nine court days before the 
hearing.  (See CCP § 1005 (b).)  The court has nevertheless exercised its discretion and 
considered the Opposition.  Plaintiff is admonished to file timely oppositions in the future. 

 
The court overrules plaintiff's objection that defendants gave insufficient notice of 

the demurrer.  The demurrer was served on October 20, 2017, not on October 31, 2017, 
as plaintiff claims. 

 
First Cause of Action, Medical Malpractice: 
 
The demurer to this cause of action is sustained, with leave to amend.  (CCP 

§ 430.10 (e).)  
 
The Brown defendants demur to this cause of action on the basis of the statute of 

limitations.  
 

The complaint alleges that the Brown defendants first began rendering treatment to 
plaintiff on January 30, 2016 when plaintiff reported to John Muir Hospital with a report of 
sternum pain and was later transferred to the ICU at John Muir Hospital in Concord.  While at 
the latter location, Dr. Brown or Dr. Dhillon recommended that plaintiff undergo a 
transesophageal echo (“TEE”) test and an angioplasty to determine if arterial blockage was 
present before any surgery to repair the aortic aneurysm.  (Complaint, ¶ 20.)   
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Plaintiff’s ultimate complaint is that he underwent considerable unnecessary treatment, 

including these tests, and suffered complications, for a future heart surgery that was never 
actually needed.  (Complaint, ¶ 13, 20, 22, 23, 24, 31, 33.)  Plaintiff began to question the 
treatment he had received through John Muir and the physicians he had seen there only when 
he subsequently obtained a second opinion from doctors at UCSF.  (¶ 34.)   The complaint does 
not allege when plaintiff first consulted with doctors at UCSF or when he began to question the 
treatment and advice he had been given by the Brown defendants. 

 
Plaintiff sent a prelawsuit notice required by CCP section 364 on February 6, 2017.  

(¶ 39.)  He did not file this lawsuit until May 5, 2017. 
 

The statute of limitations for a claim against a healthcare provider for professional 
negligence is “three years after the date of injury or one year after the plaintiff discovers, or 
through the use of reasonable diligence should have discovered, the injury, whichever occurs 
first.”  (CCP § 340.5.)  This deadline can be delayed by serving a notice under Code of Civil 
Procedure section 364, but only if that notice is served before expiration of the statute of 
limitations.  (See CCP § 364 (d) (“If the notice is served within 90 days of the expiration of the 
applicable statute of limitations, the time for the commencement of the action shall be extended 
90 days from the service of the notice.”) 

 
When a complaint appears on its face to be barred by the statute of limitations but the 

plaintiff claims it is timely because of delayed discovery, the plaintiff “must specifically plead 
facts to show (1) the time and manner of discovery and (2) the inability to have made earlier 
discovery despite reasonable diligence.” (Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 
797, 808 (quoting an earlier case).) 
 

Plaintiff has failed to allege the critical information here, including, most importantly, the 
date of discovery.  Thus, the face of the complaint shows a claim that was barred after January 
30, 2017.  On these facts, a CCP § 364 notice not served until February 6, 2017 is too late to 
provide plaintiff any additional time.  Accordingly, the demurrer is sustained.  Leave to amend is 
granted, however, because plaintiff may be able to allege sufficient facts under Fox to show that 
he served his CCP § 364 notice within one year of the accrual of his cause of action based on 
discovery of his cause of action sometime after February 6, 2016. 
 
 Third Cause of Action, Violation of Business and Professions Code section 17200: 
 
 The demurrer to this cause of action is sustained, with leave to amend.  (CCP 
§ 430.10 (e).) 
 

The Brown defendants demur to this cause of action on two bases:  (1) it is barred 
because the applicable statute of limitations is the one-year statute provided by CCP § 340.5 
and not the four-year statute of limitations provided for unfair competition law (“UCL”) claims by 
Business and Professions Code section 17208; and (2) it fails to state a cause of action for 
other reasons. 
 

a.  Statute of limitations. 
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The language of Business and Professions Code section 17208 is clear: “[a]ny action to 

enforce any cause of action under this chapter shall be commenced within four years after the 
cause of action accrued.”  This language “admits of no exceptions.”  (Cortez v. Purolator Air 
Filtration Products Co. (2000) 23 Cal.4th 163, 178-179 [four-year period applied even though 
underlying statute that made conduct unlawful had shorter period].)  Therefore, the applicable 
statute of limitations is four years, and this cause of action is timely. 
 

b. Other alleged deficiencies. 
 
Business and Professions Code section 17200 prohibits “any unlawful, unfair or 

fraudulent business act or practice and unfair, deceptive, untrue or misleading advertising . . .”  
Section 17200 is not restricted to claims by business competitors.  (Barquis v. Merchants 
Collection Association (1972) 7 Cal.3d 94, 110-111. 

  
To state a cause of action under Business and Professions Code section 17200, a 

plaintiff must allege the unlawful, unfair, or fraudulent business practice, that he suffered injury 
in fact, and that he lost money or property as a result of the unlawful, unfair, or fraudulent 
business act or practice.  (Bus. & Prof. C. § 17200, 17204; Kwikset Corp. v. Superior Court 
(2011) 51 Cal.4th 310, 321, 322.)  

  
The Brown defendants argue that plaintiff has failed to state a cause of action under 

section 17200 because the complaint alleges no unlawful or unfair business practice attributed 
to Dr. Brown. 

 
However, the complaint alleges that Dr. Brown improperly diagnosed and drugged 

plaintiff into being hospitalized in the cardiac ICU in order to fill ICU beds and make revenue.  
(Complaint, ¶ 53)  Such conduct could amount to an unfair or fraudulent business practice.  
Defendants’ first argument is without merit. 

 
The Brown defendants also argue that the claim is inappropriate because it seeks 

compensatory damages.  It is true that in an action under 17200, the court may award only 
restitution, and not damages.  (Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 
1134, 1144.)  Thus, the complaint needs to be amended to reflect that plaintiff is seeking 
restitution, or the claim will fail.  Therefore, the demurrer is sustained, with leave to amend. 

 
The Brown defendants also argue that the complaint fails to allege that plaintiff spent or 

lost money or property as a result of the business practice.  However, the complaint alleges that 
plaintiff incurred the costs of unnecessary tests, procedures, and the cost of the second opinion.  
(Complaint, ¶ 58.)  Thus, for purposes of demurrer, the complaint adequately alleges that 
plaintiff lost money or property as a result of the business practice.  
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 7.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION TO STRIKE 
FILED BY JATINDER DHILLON M.D. 
* TENTATIVE RULING: * 
 

Dr. Dhillon’s Motion to Strike is granted, with leave to amend.  Any amended complaint 
shall be filed and served on or before December 29, 2017.   

 
1 (1), (2) – Granted.  The court grants leave to amend paragraphs 34 and 35 to mention 

each doctor’s name in place of the stricken language. 
 
1 (3) – Granted. 
 
2 (1) – (18) – Granted, with leave to amend in a way to ensure that the amended 

complaint complies with CCP §425.10 (b). 

 
  
 8.  TIME:  9:00   CASE#: MSN17-1436 
CASE NAME: ALVERNAZ VS. ATM CONSTRUCTION 
HEARING ON PETITION FOR RELEASE OF PROPERTY FROM LIEN 
FILED 08-28-17 BY RODRIGO ALVERNAZ 
* TENTATIVE RULING: * 
 
Off calendar.  No proof of service. 

 
  
 9.  TIME: 10:00   CASE#: MSP17-00097 
CASE NAME: GUARDIANSHIP OF MASON JOSEPH BOWE 
PROBATE COURT TRIAL RE: PETITION FOR GUARDIANSHIP FILED ON 01/17/17 
* TENTATIVE RULING: * 
 
Continued by Stipulation of the parties to June 25, 2018 at 10 a.m. 

 
 

 


